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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax of $2,992 for the taxable year 2001.

After concessions,! the issues for decision are: (1)
Whet her petitioners are entitled to claima dependency exenption
deduction for petitioner Benson B. Berry’'s son, BB, froma
previous marriage; and (2) whether petitioners are entitled to a
child tax credit for taxable year 2001 with respect to BB

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Rock Hill, South Carolina, on the date the petition was filed in
this case. Benson B. Berry (petitioner) appeared before the
Court and presented petitioners’ case. Petitioner wife, Mlissa
Wl |l s-Berry, did not appear.

On July 3, 1975, petitioner and Ernestine Berry (Ernestine)
were married. During the marriage, petitioner and Ernestine had
four children; only one child of the marriage, BB, is at issue in

the case at bar.

Petitioners clained exenptions for BB and WV (the Court
uses only the mnor children’'s initials) on their 2001 Federal
income tax return, both of which were disallowed in the notice of
deficiency. At trial, respondent conceded that petitioners were
allowed to claimthe dependency exenption deduction with respect
to WV and that they were entitled to the child tax credit for
taxabl e year 2001 with respect to WW As a result of
respondent’ s concessions, the deficiency for taxable year 2001
now in controversy is $1, 398.
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Petitioner and Ernestine were divorced on May 29, 1991, by a
Final D vorce Decree entered by the Famly Court of the Third
Judicial Grcuit of Sumer County, South Carolina. The divorce
decree states, in pertinent part:

Bef ore proceedi ng, Counsel advised the Court that the
parties had entered into an agreenent which resolved all of
the issues before the Court except the issue of divorce and
the issue of attorneys fees. The agreenent was recited as
fol | ows:

1. Ms. Berry would retain the sole care, custody and
control of the parties’ four children. M. Berry would have
reasonabl e and liberal visitation with them including one
week at the beginning and end of each Summrer, provided such
was acceptable to the children.

2. M. Berry would pay child support in the anount of
$625. 00 per nmonth to Ms. Berry, by direct mlitary
all ot ment, beginning June 1, 1991, and nonthly thereafter.
On or about Cctober 15, 1995, the Fam |y Court of the Third
Judicial Grcuit of Sunmter County, South Carolina, entered a
Qualified Donestic Relations Order (QDRO with respect to
petitioner and Ernestine’s divorce. The QDRO states, in

pertinent part:

This matter was before the Court pursuant to a
conplaint filed by the Plaintiff requesting a reduction in
child support. The Defendant [Ernestine] filed an answer
seeking an increase in child support, alinony, interest in
the Plaintiff’'s [petitioner’s] mlitary retirenent and
attorney’s fees. * * *

Based upon the testinony presented, the Court makes the
follow ng findings of fact:

CH LD SUPPORT

The Court finds that the Plaintiff [petitioner] is
entitled to reduction in his child support paynents. There
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are two mnor children remaining in the home. The parties
al so have an 18 year ol d daughter who is now pregnant and
she has conpl eted high school. The Court finds that the 18
year old is emanci pated and shoul d not be considered for
pur poses of determning child support. The Plaintiff

[ petitioner] has a gross nmonthly incone of $3,000 per nonth.
The Def endant [Ernestine] earns $528.00 per nmonth froma
part-tinme job at Target. She recently becane enpl oyed at
Harris Teeter and works approxi mately 35 hours per week at
the rate of $7.50 per hour. The Defendant’s [Ernestine’s]
gross nmonthly inconme is $1,665.50. The parties have a
conmbi ned gross nmonthly incone of $4,664.50. According to
the South Carolina Child Support Cuidelines, the nonthly
child support obligation for two children when the parties
have a conbi ned gross nonthly i ncome of $4,665.50, is
$882.00 per nmonth. The Plaintiff [petitioner] will be given
credit for $35.00 per nonth he pays for health insurance on
the mnor children. The total nonthly conbined child
support obligation is $917.00 per nonth. The Plaintiff’s

[ petitioner’s] proportional share of the conbi ned nonthly
child support obligation is 64% or $586.80 |ess $35.00 for
heal th i nsurance for a total of $551.88 per nonth. The
reduction in child support will begin on Cctober 1, 1996,
and continue each nonth thereafter until further order of
the Court.

The QDRO did not nodify the custody provision of the Final
Di vorce Decr ee.

During taxable year 2001, petitioner was retired from
mlitary service and was enpl oyed as a store nmanager for Bi-Lo.
Petitioner paid child support to Ernestine in the anount of $497
per nmonth during taxable year 2001. Petitioner also paid for
heal th i nsurance for BB during taxable year 2001.

Ernesti ne was enployed full-tinme by Harris Teeter as a
cashier during tax year 2001. She reported on her 2001 Feder al

incone tax return gross incone of $12,411. According to the
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final divorce decree, Ernestine had both physical and |egal
custody of BB during taxable year 2001.

On or about February 19, 2002, petitioners filed their Form
1040, U.S. Individual Income Tax Return, for the 2001 taxable
year. In their return, petitioners clainmed BB as their dependent
and clained the resulting dependency exenption deduction, as well
as the resulting child tax credit. There was no attachnent
regardi ng any wai ver or decl aration, such as a Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents,
executed by Ernestine stating that she was releasing her claimto
t he exenption deduction for BB. |In fact, Ernestine at no tinme
gave petitioner verbal or witten permssion to claimBB as his
dependent for the taxable year 200L1.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presunmed correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). As one

exception to this rule, section 7491(a) places upon the
Comm ssi oner the burden of proof with respect to any factual
issue relating to liability for tax if the taxpayer naintained
adequate records, satisfied the substantiation requirenents,
cooperated wth the Conmm ssioner, and introduced during the Court

proceedi ng credi ble evidence with respect to the factual issue.
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Al t hough neither party alleges the applicability of section
7491(a), we conclude that the burden of proof has not shifted to
respondent with respect to either the clainmed dependency
exenpti on deduction or the clainmed child tax credit. Therefore,
petitioner bears the burden of show ng that he correctly clained
both the dependency exenption deduction for BB along with the
child tax credit with respect to BB

1. Deducti on for Dependency Exenption

A taxpayer may claima dependency exenption for a child as
long as the child neets the statutory definition of “dependent”.
Secs. 151(c)(1), 152(a)(1l). Odinarily, a taxpayer may claima
child as a dependent for a particular calendar year only if the
t axpayer provides over half of the child s support during that
cal endar year. See sec. 152(a). However, special rules
determ ne which parent may claima mnor child as a dependent
where the parents are divorced or separated. See sec. 152(e).

Prior to 1985, the definition of dependent led to
substantial controversy in cases involving divorced or separated
t axpayers because determ ni ng which parent provided over one-half
of a child s support presented difficult issues of proof and
substantiation. See H Rept. 98-432 (Part 2), at 1498 (1984).
In 1984, Congress anended section 152(e) to sinplify the rules

for determ ning which parent properly may clai mthe dependency
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exenption for Federal incone tax purposes. See Deficit Reduction
Act of 1984, Pub. L. 98-369, sec. 423(a), 98 Stat. 799.
The pertinent parts of section 152(e) as anended provide:

Sec. 152(e). Support Test in Case of Child of Divorced
Parents, Etc.--

(1) Custodial parent gets exenption.--Except as
ot herwi se provided in this subsection, if--

(A) a child (as defined in section 151(c)(3))
receives over half of his support during the
cal endar year fromhis parents--

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(i1) who are separated under a witten
separation agreenent, or

(ti1) who live apart at all times during
the last 6 nonths of the cal endar year, and

(B) such child is in the custody of one or
both of his parents for nore than one-half of the
cal endar year,

such child shall be treated, for purposes of subsection (a),
as receiving over half of his support during the cal endar
year fromthe parent having custody for a greater portion of
the cal endar year (hereinafter in this subsection referred
to as the “custodial parent”).

(2) Exception where custodial parent rel eases
claimto exenption for the year.--A child of parents
descri bed in paragraph (1) shall be treated as having
recei ved over half of his support during a cal endar
year fromthe noncustodial parent if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that such
custodial parent will not claimsuch child as a
dependent for any taxable year beginning in such
cal endar year, and
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(B) the noncustodial parent attaches such
written declaration to the noncustodial parent’s
return for the taxable year beginning during such
cal endar year.

For purposes of this subsection, the term *“noncustodi al
parent” nmeans the parent who is not the custodial parent.

Under section 152(e) as anended, the custodial parent? is
entitled to claimthe dependency exenption with respect to his or
her child unl ess one of three exceptions applies, none of which
are at issue in the case at bar. See sec. 152(e); Hughes v.

Conmi ssioner, T.C. Menp. 2000-143; Brignac v. Comm ssioner, T.C.

Meno. 1999-387; sec. 1.152-4T(a), Q%A-2, Tenporary |Incone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). Custody is determ ned
by the terms of the nost recent decree of divorce or subsequent
custody decree, and “wll be deened to be with the parent who, as
bet ween both parents, has the physical custody of the child for
the greater portion of the cal endar year.” Sec. 1.152-4(b),
| ncome Tax Regs.

Petitioner testified at trial that during taxable year 2001,
BB resided with himduring the entire sumrer of 2001 and on
weekends and hol i days during the school year. Petitioner did not

present any docunentation to substantiate such a claim

2ln this opinion, we refer to the parent having physi cal
custody for the greater part of the year as the custodial parent
and to the parent who is not the custodial parent as the
noncust odi al parent. See sec. 152(e) (flush | anguage).
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Petitioner further testified that he supplied 99 percent of
the entire anount of support which BB received during taxable
year 2001. Petitioner paid Ernestine $497 per nonth in child
support for BB, during taxable year 2001, and he paid for BB s
health insurance. Petitioner also testified that he bought al
of BB s clothes and school supplies.

However, Ernestine testified that BB did not reside with
petitioner for the entire summer of 2001 and that BB only resided
with petitioner, during the year in issue, on occasional weekends
and during a week-1ong vacation over the summer.

Upon the basis of the record and the final divorce decree,
we concl ude that Ernestine had both | egal custody and physi cal
custody, for nore than one-half of the cal endar year, of BB
during taxabl e year 2001. Therefore, she was the custodi al
parent in 2001, and petitioner was the noncustodial parent.
Thus, the general rule of section 152(e) applies, and Ernestine
as the custodial parent is treated as supplying over one-half of
BB' s support during the taxable year 2001, even if the
noncust odi al parent actually provided over half of the child s
support during the year. Respondent’s determ nation on this
I Ssue I s sustained.

2. Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to

each “qualifying child” of the taxpayer. The term “qualifying
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child” is defined in section 24(c). As relevant here, a
“qualifying child” neans an individual wth respect to whomthe
taxpayer is allowed a deduction under section 151. Sec.
24(c) (1) (A).

We have already held that petitioners are not entitled to
t he dependency exenption deduction under section 151 for BB
Accordingly, BB is not considered a “qualifying child” within the
meani ng of section 24(c). It follows, therefore, that
petitioners are not entitled to a child tax credit under section
24(a) with respect to BB

In view of the foregoing, we sustain respondent’s
determ nation on this issue.

Furt hernore, we have considered all of the other argunents
made by petitioners, and, to the extent that we have not
specifically addressed them we conclude they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




